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RECENT DECISIONS 305 

The instant case, seems to be sound in principle and in accordance 
with the weight of authority. However, there is a strong dissenting 
opinion based upon the construction of the statutes of that State and 
the dissenting judges also feel themselves bound by a previous case in 
that State. 

License — Mandamus — Power Conferred on Mayor to Issue Licenses 
Not Mandatory. — The city council passed an ordinance to regulate and 
license the business of selling jewelry. The ordinance did not in express 
terms confer any discretionary power upon the mayor, whose duty 
it was to issue all such licenses. The plaintiff applied to the defendant 
the mayor of the city, for a license to engage in the jewelry business. 
The plaintiff's application and bond complied with the requirements of 
the ordinance. The defendant refused to issue the license, on account 
of the plaintiff's previous irregularities in conducting his business. The 
plaintiff brought a mandamus proceeding against the defendant to com- 
pel him to issue such license, alleging that no discretionary powers in 
such case were vested in the defendant under the ordinance. Held, 
mandamus denied. Samuels v. Couzens (Mich.), 183 N. W. 925 (1921). 

The power vested in a public officer to grant licenses, unless mandatory 
in terms, carries with it the right to exercise a reasonable discretion 
and a mandamus to compel such officer to issue a license will not lie. 
People v. Mayor of City of Brooklyn, 14 App. Div. 556, 43 N. Y. S. 
1088 (1897); People v. Grant, 126 N. Y. 473, 27 N. E. 964 (1891). Manda- 
mus will not lie to compel the performance of a power, the exercise of 
which lies in the discretion of the officer against whom the writ is sought, 
unless the action of the officer is capricious, arbitrary or unreasonable. 
People v. Stale Racing Comm., 190 N. Y. 31, 82 N. E. 723 (1907); State v. 
Board of Examiners, 52 Mont. 91, 156 Pac. 124 (1916). 

Where an ordinance provided that the keepers of public amusements 
are required to be licensed, and licenses shall be granted them by the 
mayor it was held to be mandatory and a writ of mandamus was granted 
to enforce the issuing of the license. In re CRourke, 9 Misc. Rep. 564, 30 
N. Y. S. 375 (1894). Also where an act did not confer such broad 
authority, but simply provided that no person should exercise the voca- 
tion of booking emigrant passengers without a license from the mayor, 
a mandamus was granted compelling the mayor to issue such license 
upon compliance with certain requirements. People v. Perry, 13 Barb. 
(N. Y.) 206 (1852). Where an ordinance provided that the mayor may 
issue licenses for musical entertainments, the language was construed 
to be permissive and not mandatory and the mayor could use discre- 
tion. People v. Thacher, 42 Hun (N. Y.) 349 (1886). 

However, it has been held that where public officers are empowered to do 
that which the public interests require to be done, the proper execution 
of the power may be insisted upon, though the statute conferring it be 
only permissive in its terms, as where the word "may" was construed to- 
mean "must." Mayor v. Furze, 3 Hill (N. Y.) 612 (1842). 
This question does not appear to have arisen in Virginia. 



